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Agai nst Maureen B. Fitzgerald, Attorney at Law
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Maureen B. Fitzgerald, P
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ATTORNEY disciplinary proceeding. Attorney's |icense

suspended.

11 PER CURI AM W review the report and recomrendation
of the referee, Attorney Jonathan V. Goodman, that Attorney
Maureen B. Fitzgerald' s license to practice law in Wsconsin be
suspended for a period of six nonths and that she be required to
pay the costs of this disciplinary proceeding, which were

$1,075.23 as of Decenber 8, 2009. Because no appeal has been
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filed in this mtter, our review proceeds pursuant to SCR
22.17(2).1

12 The Ofice of Lawer Regulation (OLR) filed a five-
count conplaint against Attorney Fitzgerald in this disciplinary
proceedi ng. Wen Attorney Fitzgerald failed to file a response
to the conplaint, the OLR filed a notion for the entry of a
defaul t. At the hearing on the OLR s notion, Attorney
Fitzgerald personally appeared and indicated to the referee that
she did not object to the entry of a default agai nst her.

13 Consequently, the referee prepared a report that
essentially adopted the allegations of the OLR s conplaint as
the referee's findings of fact. According to those findings,
Attorney Fitzgerald was admtted to the practice of law in this
state in May 1995. She subsequently practiced in the M| waukee
ar ea.

14 Attorney Fitzgerald's license to practice law in
W sconsin has been suspended for various reasons since My 9,
2006. On that date, her license was tenporarily suspended due

to her wllful failure to cooperate with the OLR in a grievance

1 SCR 22.17(2) states:

If no appeal is filed tinely, the suprene court
shall review the referee's report; adopt, reject or
nodify the referee's findings and conclusions or
remand the matter to the referee for additional
fi ndi ngs; and determine and inpose appropriate
di sci pli ne. The court, on its own notion, nay order
the parties to file briefs in the matter.
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i nvesti gati on. Her |icense has renained suspended through to
the present date.

15 On June 2, 2006, Attorney Fitzgerald received a 90-day
suspension that was unrelated to the tenporary suspension issued

approximately one nonth earlier. In re Disciplinary Proceedi ngs

Agai nst Fitzgerald, 2006 W 58, 290 Ws. 2d 713, 714 N W2d 925.

That suspension stemmed from Attorney Fitzgerald' s failure to
reduce a contingent fee agreenent to witing, her failure to act
with reasonable diligence in responding to inquiries from an
i nsurance conpany, her failure to keep her <client adequately
i nformed about the status of an insurance claim and her failure
to hold in trust the noney of <clients and third parties,
separate from her own personal funds. The suspension was al so
due to Attorney Fitzgerald' s dishonesty in falsely claimng that
a case had been settled and in fabricating a rel ease.

16 On July 17, 2008, Attorney Fitzgerald received another
suspension of her license to practice law in this state. 1In re

Di sciplinary Proceedings Against Fitzgerald, 2008 W 101, 314

Ws. 2d 7, 752 N.W2d 879. This suspension was for a period of
60 days and stemmed from a stipulation that Attorney Fitzgerald
reached with the CLR The subject of the stipul ated suspension
was, in part, Attorney Fitzgerald' s representation of nultiple
clients after her license had been suspended. In addition, she
billed the Ofice of the State Public Defender for various court
appearances that she had nmade while her 1license was under
suspensi on. Attorney Fitzgerald also msled a clerk of circuit
court about the status of her license to practice |law and her

3
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menbership in a law firm Finally, Attorney Fitzgerald
repeatedly failed to respond to the OLR s requests for
i nformati on.

17 The current disciplinary proceeding relates primarily
to Attorney Fitzgerald' s representation of D.S. in a crimna
case. Attorney Fitzgerald' s representation of D.S. continued
after the suspension of her license in May 2006 until D.S. was
convicted in Decenber 2006.2 Attorney Fitzgerald never inforned
D.S. of her suspension; he ultimately |earned of her suspension
froma friend.

18 In 2007 D.S. was exonerated on the basis of newy
di scovered evi dence. He then hired a new | awer, Attorney Hugh
Barrow, to represent him on any legal clains that mght result
from his incarceration and subsequent exoner at i on. For
approximately three nonths in the fall of 2007, Attorney Barrow
made nunerous attenpts to obtain D.S.'s crimnal case file from
Attorney Fitzgerald. Attorney Fitzgerald failed to provide the
file, leading Attorney Barrow to file a grievance against her in
February 2008.

19 Bet ween March 24, 2008, and May 1, 2008, the OLR sent
three letters to Attorney Fitzgerald informng her of the nature

of the grievance against her and asking her to provide

2 Attorney Fitzgerald' s representation of D.S. in violation
of her suspension was one of the matters addressed in the 2008
disciplinary matter. Thus, this aspect of her representation of
D.S. is not part of the COLR s allegations in the present
pr oceedi ng.
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information in response. The last letter was also personally
served on Attorney Fitzgerald on May 6, 2008.

110 Attorney Fitzgerald finally responded on May 8, 2008.
In her witten response of that date, she acknow edged that she
had received Attorney Barrow s requests for D.S.'s file. She
stated that when she had received the OLR s third letter on
May 6, 2008, she sent a copy of her file to Attorney Barrow.
She also stated that she would contact the district attorney's
office and obtain copies of discovery materials from the
crimnal case for Attorney Barrow In addition, Attorney
Fitzgerald clainmed that she had expl ained the suspension of her
license to D. S

11 Attorney Barrow never received D.S.'s file from
Attorney Fitzgerald. Consequently, on July 29, 2008, the OLR
sent another letter to Attorney Fitzgerald asking her to respond
to Attorney Barrow s assertion that he had not received the file
and to explain when, where, and how she had inforned D.S. of the
suspension of her license to practice law.  Attorney Fitzgerald
did not respond to the OLR s letter.

112 Based on the facts set forth above, the referee
concluded that Attorney Fitzgerald had engaged in five counts of
pr of essi onal m sconduct. First, by failing to inform D.S. of
her |icense suspension, Attorney Fitzgerald violated SCR

22.26(1)(a),® which requires a suspended attorney to notify all

3 SCR 22.26(1)(a) provides:
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clients by certified mail of a Ilicense suspension and the
resulting inability to act as an attorney. Second, Attorney
Fitzgerald violated SCR 20:1.16(d)* by failing to provide D.S.'s
file to Attorney Barrow when requested to do so. Third,
Attorney Fitzgerald' s failure to respond to the OLR s requests
for a response to the grievance against her until after she had
been personally served with a third letter <constituted a

violation of SCR 22.03(2).° Fourth, by subsequently failing to

(1) On or before the effective date of |I|icense
suspensi on or revocation, an attorney whose |icense is
suspended or revoked shall do all of the follow ng:

(a) Notify by certified mail all clients being
represented in pending matters of the suspension or
revocation and of the attorney's consequent inability
to act as an attorney followng the effective date of
t he suspension or revocati on.

4 SCR 20:1.16(d) states:

Upon termnation of representation, a |awer
shall take steps to the extent reasonably practicable
to protect a client's interests, such as giving
reasonable notice to the client, allowing time for
enpl oynment of other counsel, surrendering papers and
property to which the client is entitled and refunding
any advance paynent of fee or expense that has not
been earned or incurred. The |awer may retain papers
relating to the client to the extent permtted by
ot her | aw.

® SCR 22.03(2) states:

Upon conmencing an investigation, the director

shall notify the respondent of the matter being
investigated unless in the opinion of the director the
investigation of the matter requires otherw se. The

respondent shall fully and fairly disclose all facts
and circunstances pertaining to the alleged m sconduct
within 20 days after being served by ordinary mail a
request for a witten response. The director may

6
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respond to the OLR s fourth letter of July 29, 2008, Attorney
Fitzgerald violated SCR 22.03(6).° Finally, Attorney Fitzgerald
violated SCR 22.03(6) a second tine by msrepresenting to the
COLR that she had sent D.S.'s file to Attorney Barrow when she
had not done so.

13 The referee recomended that Attorney Fitzgerald's
license to practice law in Wsconsin be suspended for six nonths
as discipline for her professional m sconduct. He also
recormmended that Attorney Fitzgerald be required to pay the
costs of this disciplinary proceedi ng.

114 When reviewing a report and recommendation in an
attorney disciplinary proceeding, we affirma referee's findings
of fact unless they are found to be clearly erroneous. See In

re Disciplinary Proceedings Against Inglinpo, 2007 W 126, 95,

305 Ws. 2d 71, 740 N W2d 125. W review the referee's

conclusions of |aw however, on a de novo Dbasis. See In re

Di sciplinary Proceedings Against Carroll, 2001 W 130, 9129, 248

Ws. 2d 662, 636 N W2d 718. Fi nal |y, we determne the

allow additional time to respond. Fol | owi ng recei pt
of the response, the director my conduct further
i nvestigation and may conpel the respondent to answer
guesti ons, furni sh docunent s, and pr esent any
i nformati on deened rel evant to the investigation.

® SCR 22.03(6) provides:

I n t he course of t he i nvesti gati on, t he
respondent's wlful failure to provide relevant
information, to answer questions fully, or to furnish
docunents and the respondent's mi srepresentation in a
di scl osure are m sconduct, regardless of the nerits of
the matters asserted in the grievance.
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appropriate level of discipline given the particular facts of
each case, independent of the referee's recommendation, but

benefiting fromit. See In re Disciplinary Proceedi ngs Agai nst

Wdul e, 2003 W 34, 944, 261 Ws. 2d 45, 660 N. W 2d 686.

115 After fully reviewwng the matter, we accept the
referee's findings of fact based on the undisputed factual
allegations in the OLR s conpl aint. We further agree with the
referee that those findings of fact support a conclusion that
Attorney Fitzgerald engaged in professional m sconduct as
alleged in the five counts of the OLR s conpl ai nt.

116 Wth respect to the appropriate |evel of discipline,
we conclude that a six-nonth suspension of Attorney Fitzgerald' s
license to practice law in Wsconsin is required by her
di sciplinary history and the m sconduct found in this case. W
note that this is the third disciplinary proceeding against
Attorney Fitzgerald wthin a span of four years. Mor eover, her
conduct shows a consistent failure to conform to the Rules of
Prof essi onal Conduct for Attorneys and is conpounded by the fact
that she lied to cover up her m sconduct.

117 Although the referee did not make a specific
recormmendation in this regard, we also expressly require
Attorney Fitzgerald to return D.S.'s file to him or to his
current counsel. Finally, because we do not find any
"extraordinary circunstances"” in this case, we inpose the full
costs of this disciplinary proceeding on Attorney Fitzgerald.

See SCR 22.24(1n).
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18 IT |IS ORDERED that the |icense of Maureen B.
Fitzgerald to practice law in Wsconsin is suspended for a
period of six nonths, effective as of the date of this order.

119 IT IS FURTHER ORDERED that within 60 days of the date
of this order, Maureen B. Fitzgerald shall pay to the Ofice of
Lawer Regulation the costs of this proceeding. |f the costs
are not paid within the tinme specified and absent a showing to

this court of her inability to pay those costs within that tine,

the license of Mwureen B. Fitzgerald to practice law in
W sconsin shall remain suspended until further order of this
court.

20 IT IS FURTHER ORDERED that if she has not yet done so,
Maureen B. Fitzgerald shall return client DS.'s file to D.S. or
transfer it to D.S.'s successor counsel within 30 days of the
date of this order.

21 IT IS FURTHER ORDERED that to the extent she has not
al ready done so, Maureen B. Fitzgerald shall conply with the
provi sions of SCR 22.26 concerning the duties of a person whose

license to practice law in Wsconsin has been suspended.
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